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DOUGLAS E. DERCSSETT, . DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. . Docket No. KENT 93-203-D
. MSHA Case No. PIKE-CD-92-14
MARTI N COUNTY COAL CORPORATI ON

Respondent . MIR Surface Mne No. 1
DECI SI ON
Appear ances: Johann F. Kerlotz, Esq., Piper, Wellman and

Bower s, Lexington, Kentucky, for Conplainant;
Diana M Carlton, Esq., Stoll, Keenan and
Par k, Lexington, Kentucky, for Respondent

Bef or e: Judge Melick

This case is before ne upon the conplaint by Douglas E
DeRossett under Section 105(c)(3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 801, et seq., the
"Act," alleging violations of Section 105(c)(1) of the Act,
by Martin County Coal Corporation (Martin County).(Footnote 1)
In a
1 Section 105(c)(1) of the Act provides as follows:

"No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation
agai nst or otherwise interfere with the exercise of the statu-
tory rights of any mner, representative of mners or applicant
for enployment in any coal or other mine subject to this Act
because such nminer, representative of mners or applicant for
enpl oynment has filed or nade a conplaint under or related to
this Act, including a conplaint notifying the operator or the
operator's agent, or the representative of the mners at the
coal or other mne of an alleged danger or safety or health
violation in a coal or other mne, or because such m ner
representative of mners or applicant for enploynent is the
subj ect of medical evaluations and potential transfer under
a standard published pursuant to section 101 or because such
m ner, representative of mners or applicant for enpl oynent
has instituted or caused to be instituted any proceedi ng under
or related to this Act or has testified or is about to testify
in any such proceedi ng, or because of the exercise by such
m ner, representative of mners or applicant for enpl oynent
on behalf of hinmself or others of any statutory right afforded
by this Act."
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motion to disnmiss Martin County argues (1) that the "amended"
conplaint filed with this Conm ssion on December 22, 1992,

i ncluded issues not presented in the original conplaint

filed by M. DeRossett on August 10, 1992, with the Secretary
of Labor's Mne Safety and Health Adm nistration (MSHA) and,
(2) that the conplaint was filed untinely.

The initial conplaint filed August 10, 1992, with MSHA
states as foll ows:

| was di scharged by Martin County Coal Corp.

MIR Surface Mne No. 1, in Novenber 1989, for
conpl ai ni ng about safety hazards. | amrequesting
reinstatement to nmy original job, receive backpay
plus interest, have all benefits reinstated and

to have all records pertaining to the discharge
renmoved from ny personnel file.

The amended conplaint filed with this Commi ssion on
December 22, 1992, clains, as additional violations of
Section 105(c)(1), the foll ow ng:

* %

8. Conpl ai nant on nunerous occasi ons
made conpl aints to supervisory personnel about
unsafe working conditions, which conplaints
were a substantial factor in notivating
Def endant to nove conpl ainant to second shift
in April, 1988 during a reduction in force,
despite the retention on the first shift of a
position for which Conplai nant was qualified
and entitled to fill.

* * *

10. Conpl ai nant sought reinstatenment to
his fornmer position on nunerous occasions
followi ng his discharge, but Defendant refused
to rehire himdespite the recall of |ess senior
i ndi vidual s followi ng the Decenber 4, 1989,
reduction in force. Conplainant's safety
conplaints were a substantial factor in
Def endant's decision not to rehire him

* *x %

Even assumi ng, arguendo, however, that DeRossett's
conplaint to MSHA filed August 10, 1992, did indeed
i ncorporate the allegations of discrimnation contained
in the amended conplaint filed with this Comm ssion on
Decenber 22, 1992, and even assum ng that such allegations
were investigated by MSHA, | nevertheless find that the
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conplaint was filed untinely and that the untinely filing
cannot be excused. (Foot note 2)

In relevant part, Section 105(c)(1) of the Act prohibits
di scrim nation against, or the discharge of, a m ner because
of his exercise of any statutory right afforded by the Act.
n. 1, supra. |If a nminer believes that he has been di scharged
in violation of the Act and wi shes to invoke his renmedi es under
the Act, he nust file his initial discrimnation conplaint
with the Secretary of Labor within 60 days after the alleged
violation in accordance with Section 105(c)(2) of the
Act . (Footnote 3) The Conmi ssion has held that the purpose of the
60-day tinme limt is to avoid stale clains, but that a mner's
late filing may be excused on the basis of "justifiable
circunstances." Hollis v. Consolidation Coal Conmpany, 6 FMSHRC
21 (1984); Herman v. | MCO Services, 4 FMSHRC 2135 (1982). In
t hose decisions the Commission cited the Act's | egislative
hi story relevant to the 60-day time limt:

VWhile this time-limt is necessary to avoid

stal e clainms being brought, it should not

be construed strictly where the filing of

a conplaint is delayed under justifiable cir-

cunst ances. Circunstances which coul d warrant

the extension of the time-limt would include

a case where the nminer within the 60-day period

brings the conplaint to the attention of another

agency or to his enployer, or the nmner fails

to nmeet the tine-limt because he is mslead as

to or msunderstands his rights under the Act.

(citation omtted).
2 It appears that M. DeRossett did in fact include
in a statenment on August 14, 1992, detailing his conplaint to
MSHA, his allegations of being transferred in April 1988 to
the evening shift and of several undated efforts subsequent
to his Decenber 4, 1989, |ayoff seeking reinstatement with
Martin County. Accordingly, it would appear that he has
conplied with the administrative prerequisites. See Hatfield
v. Col quest Energy Inc., 13 FMSHRC 544 (1991).
3 After investigation of the mner's conplaint, the Secretary is
required to file a discrimnation conplaint with this Conmm ssion
on the mner's behalf if the Secretary determ nes that the Act
was violated. |If the Secretary determines that the Act was not
violated, he shall so informthe nminer, and the m ner then may
file his ow conplaint with the Comm ssion under
Section 105(c)(3) of the Act.
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The Commi ssion noted accordingly that timeliness questions
must be resolved on a case-by-case basis, taking into account
the uni que circunstances of each situation

At hearings M. DeRossett testified that he was
uncertai n when he had requested reenploynent with Martin
County and the only docunented effort in that regard appears
in aletter dated April 24, 1990, witten on M. DeRossett's
behal f by Attorney Wl odymyr Cybriwsky (Respondent’'s Mbtion
Exhibit No. 1). The only other date that can be established
wi t hout substantial speculation was related by M. DeRossett
to the June 1990 departure of an enpl oyee named Stapleton
Thus nore than 4 years, nore than 2-1/2 years, and nore than
2 years el apsed, respectively, fromthe April 1988 shift
transfer, the Decenber 4, 1989 reduction-in-force, and the
June 1990 request for reinstatenent until the instant com
plaint was filed with MSHA on August 10, 1992.

In the present case M. DeRossett clainms ignorance of
the filing requirenments. He maintains that he was first
hired by Martin County in 1978 and that at no time during
his 10 years enploynent with them was he inforned of any of
his rights under the Act. He maintains that it was not unti
he di scovered a panphlet in Decenber 1992 entitled "Guide to
M ners Rights" in the office of another conpany did he discover
that his purported safety conplaints were protected under the
Act and that he had a right to file a conplaint with MSHA

M . DeRossett al so mmintains that he al ways knew that
his safety conplaints were a causative factor in its discharge
but never nentioned that fact to anyone before Decenber 1992.
He clainms that even when he first contacted the National Labor
Rel ati ons Board (NLRB) on Decenber 7, 1989, claimng that he
was unlawfully di scharged because of his participation in a
strike (see Respondent's Motion Exhibit No. 2) he believed
that he had been di scharged because of his safety conplaints.
He maintains that in spite of this he did not tell the NLRB
attorney of this belief nor the attorney who wote the letter
on his behalf in April 1990 (Respondent's Motion Exhibit No. 1)
nor the attorney who later represented himin a workman's
conpensati on case agai nst the Respondent.

At the nmotion hearings former Martin County Director of
Training, Troy Chafin, testified on behalf of the Respondent
that he had been principal officer in charge of health and
safety and had devel oped and conducted the mandatory and ot her
training programs for Martin County. More particularly, he
was in charge of training Martin County enpl oyees, including
DeRossett, from April 1973 through April 1990. He subsequently
wor ked for the Kentucky Department of M nes and Mnerals as
Assi stant Director of Training and Education and is currently
presi dent of his own conpany.
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Chafin testified that he was well acquainted with
M . DeRossett while he worked for Martin County. At
hearing, Chafin identified certificates of training for
DeRossett, including those Chafin signed personally
certifying that training had been conpl eted for DeRossett
on the dates noted (Respondent’'s Mbtion Exhibit No. 5). It
is clear fromthe certificates that DeRossett attended at
| east 13 training sessions while at Martin County at which
the subject of "statutory rights of mners" was covered.

Chafin also testified that he personally taught
training classes for those sessions for which his signature
appears on the certificate but that in all of the training
sessi ons he presented opening comments to the mners,
including a review of their rights to make conplaints to
managenment and to MSHA free of retaliation. Mre specifically,
he testified that mners' rights under Section 105(c) were
di scussed at some of the sessions. | find Chafin's testinony
credi bl e.

M . DeRossett is a high school graduate and, fromhis
appearance and testinony at hearing, it is readily apparent
that he is a man of anple intelligence. He has denonstrated
the ability to pursue sophisticated conplaints regarding
his enploynment with other governnental agencies and has
conferred with at |east three attorneys regardi ng enpl oynent
matters. Under all of the circunstances it may reasonably
be inferred that M. DeRossett received sufficient infor-
mati on during his period of enploynent with Martin County
fromwhi ch he knew, or should have known, of his right to
file conplaints with MSHA under Section 105(c) of the Act
for retaliation against himfor making safety conplaints.

Under the circunstances | conclude that DeRossett
knew or certainly should have known of his rights to file
a conplaint with MSHA under Section 105(c) at the time of
his April 1988 shift transfer and also at the tinme of his
Decenber 1989 layoff and his | ast established request for
reinstatenent in June 1990, and that therefore his late
filed conplaint herein cannot be excused for "justifiable
circunstances." Accordingly, the conplaint herein nust be
di smi ssed.
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ORDER
Di scrimnati on proceedi ng Docket No. KENT 92-203-D is

hereby di sm ssed.

Gary Melick
Adm ni strative Law Judge
703-756- 6261

Di stri bution:

Johann F. Kerlotz, Esq., Piper, Wllmn and Bowers,
200 North Upper Street, Lexington, KY 40507 (Certified Mail)

Charles E. Shivel, Jr., Esq., Diana M Carlton, Esq.
Stoll, Keenon and Park, 201 East Main Street, Suite 1000,
Lexi ngton, KY 40507-1380 (Certified Mil)
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